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EDITORIAL NOTES. 


The “Newark Advertiser” recently had an article upon the increase 
of judgeships in New Jersey and compared them with the number of 
judges in England. It said: “There are forty-four judges, counting 
the Supreme and Appellate judges, the Chancery judges and the law 
judges in counties. In the whole of England, including county judges, 
the Queen’s Bench, the Exchequer, the Bankruptcy, etc., there are only 
ninety-three judges, or only about double the number in New Jersey. 
England has a population of nearly thirty millions, and its property 
and wealth and business interests are immensely greater than those 
of this state. If we are ever to have judicial reforms, the number of 
the judgeships and the expense thereof will be materially reduced.” 
The opinion of the “Advertiser’’ would be undoubtedly changed if that 
able journal took into consideration all the facts of the case. On its 
face the argument made is a good one. But the reasoning disappears 
when there is taken into account the difference in the proportionate 
amount of litigation in New Jersey to that in England. - The litigation 
in the English courts is comparatively slight and for many reasons. 
for one thing, land titles have been settied long, long ago, and these 
are quite eliminated from the subject for adjudication. Then the Eng- 
lish, as a rule, have learned to abstain from patronizing the courts any 
more than seems absolutely necessary. The majority of the people there 
are unable to fee lawyers and the wealthy do not come into what may 
be termed a litigious attitude toward each other, much less toward 
those of poorer classes. But here in New Jersey, and in the United 
States generally, real estate litigation forms a heavy factor in the busi- 
ness of the courts and the independence of the American is such that 
he would rather at any time pay twenty-five dollars to a lawyer who will 
fight for his rights than to give away six cents for a purpose deemed 
by him to be unjust. New Jersey is also peculiarly situated, being be- 
tween the large cities, Philadelphia and New York, and the crimes 
committed within her borders probably equal the crimes committed in 
all England, if we except the single one of drunkenness, to which 
the English and Scotch are so prone, but which with them assumes 
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more of a boisterous and hilarious nature than one the tendency of 
which is to crime. From our knowledge of the English courts and the 
pecuniary recompenses of its barristers, we are convinced that every 
judge in New Jersey has as much to come before him as the average 
judge in England. With the wiping out of the system of law judges 
throughout the various counties of the state, as much was done toward 
a reduction of the number of judges as was reasonable. And as to the 
salaries of the judiciary, we have not before heard it intimated that they 
were too large; in fact, in many counties of the state the salaries of the 
county judges are too small, and for reasons which it seems unnecessary 
to set forth in this article. 





A good story was told in the “Sunday Call” of Newark, sometime 
ago, concerning a successful Newark lawyer. In fact the lawyer told the 
story upon himself and it contained such an excellent moral, one which 
should prove of such real advantage to some of our younger members 
of the Bar, that we shall repeat it: “It was the beginning of my pro- 
fessional career,” he said, “and I had my first chancery case before 
Vice-Chancellor Van Fleet. 1 wanted to make a favorable impres- 
sion upon the old gentleman, and I gave a great deal of care and at- 
tention to the preparation of my brief. I went in to make it a very 
profound document, and it was exceedingly voluminous. With in- 
ward pride and elevation | handed fhe mighty paper to the Vice-Chan- 
cellor. He weighed it in his hand, tumbled through the numerous 
pages, and then said: ‘Young man, let me tell you a story; the late 
Senator McDougall, of California, was a gifted, but eccentric man. He 
was also given to heavy drinking, and when in his cups he harbored 
the hallucination that he was someone else. On one of these occasions, 
when he was more than usually under the influence, he announced to a 
legal friend,“ am Saint Paul.” To which his friend replied, “I knew 
you would come to an end like this for writing such a long epistle to the 
Corinthians.” There was a twinkle in the Vice-Chancellor’s eye when 
he concluded. I reached up for my brief. I saw the moral of his story, 
and took my brief back, and when I returned it it-wasn’t so ponderous.” 





The former able editor of the Journal, Mr. Edward Q. Keasbey, of 
Newark, contributed sometime ago in one of the secular newspapers of 
that city an article upon the law judges of the state, and among other 
things gave the following interesting facts: ‘The name does not ap- 
pear in the Constitution. The judges are simply called ‘the six judges.’ 
The statute of April 14, 1846, refers to them as ‘the six appointed 
judges,’ and it was not until the revision of 1874 that they were desig- 
nated in one section of the statute as the ‘lay judges.’ It seems unlikely 
that it was ever intended that these judges of the Court of Errors 
should not be lawyers. The court was designed to hear appeals from 
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the Supreme court as well as from the Chancellor, and as the Supreme 
court consisted at that time of only five members, of whom at least three 
would have sat in the court below, the Chancellor and the six appointed 
judges constituted a large majority of the court and had the responsibil- 
ity of reviewing questions of law already passed upon by the learned 
justices of the Supreme court. As a matter of fact, two of the first men 
appointed to the Court of Errors were lawyers of learning and ability, 
Mr. James Speer, of Paterson, and Garret D. Wall, of Burlington. There 
was difficulty, however, in getting good lawyers to serve for the meagre 
per diem compensation that was allowed to the judges, and when the 
number of the Supreme court judges was increased it became the less 
necessary that lawyers should be appointed to the Court of Errors. 
Amzi Dodd and Caleb S. Green, however, were appointed in 1872, 
and the former served nine years, and the latter twelve. William Pat- 
erson was appointed in 1822, and William Walter Phelps in 1893; Clif- 
ford S. Sims, James H. Nixon, John S. Barkalow, Charles E. Hendrick- 
son and William L. Dayton not long afterward. The lawyers now on 
the bench are James H. Nixon, Charles E. Hendrickson, Frederic 
Adams and William H. Vredenburgh. It is interesting in this connec- 
tion to observe that there is nothing in the Constitution that requires 
that the Chancellor and the justices of the Supreme court shall be law- 
vers, and, as a matter of fact, there was once, a long time ago, a justice 
of the Supreme court who had never been admitted to the Bar, and quite 
recently a distinguished citizen was appointed, who, although an at- 
torney, was not a counsellor-at-law. William Rossell was elected justice 
of the Supreme court in 1804, and re-elected in 1811 and 1818, and 
served for twenty-one years. He was elected by the Republicans ‘“‘be- 
cause,” as he himself said to Judge Elmer, “they had no good lawyer 
of the party in the western part of the state willing and fit to take the 
office.” Judge Elmer, in his “Reminiscences,” says his good sense led 
him generally to concur with the Chief Justice and some of his reported 
opinions read very well. But his total lack of legal knowledge, espe- 
cially in matters of practice and pleading, was so much complained of 
by the lawyers of the circuit which he attended that in 1820 an act 
was passed requiring the justices of the Supreme court so to arrange 
the several circuits in the state * * * that no justice should hold 
the Circuit court in the same county two terms in succession unless, in 
the opinion of the court there should be a necessity therefor.’ ” 





The thoroughly interesting and admirably prepared papers upon 
some of the noted lawyers and judges of this state of a former genera- 
tion, which the Journal has been publishing for the past two years. are 
happily not concluded. Nevertheless, for two or three months no new 
ones may be published. Then Mr. Weart hopes to take up and finish 
the work he has begun, and which we are sure will long live after him. 
It is our expectation after these articles are completed to put them 
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in book form, with illustrations, so that it may have the stamp of real 
permanence. 





REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


(Twenty-third Article.) 
CHANCELLOR HENRY W. GREEN. 


[ Concluded. | 


He was appointed Chief Justice in 1846, and resigned as Chancellor 
in 1866. It can be safely said that during this period of twenty years 
he moulded the jurisprudence of the state. His was the leading mind 
He presided in the Supreme court and also in the Court of Errors and 
Appeals, when the appeals from the Court of Chancery were heard and 
decided. 

It is not my purpose to take up and review at length his opinions 
at law and in equity, except to snow and illustrate in a very few cases 
the accuracy of his legal mind. 

The first important cause before him as Chancellor was that of the 
Proprietors of the Bridges over the rivers Passaic and Hackensack v. 
Hoboken Land and Improvement Co., involving the bridge monopoly 
over these rivers. His opinion was affirmed in our Court of Errors 
and Appeals, and by the Supreme court of the United States. The next 
was that of the New Jersey Zinc Company v. The New Jersey Frank- 
linite Company, reported in 2 Beasley’s Chancery, page 322. His opin- 
ion was reversed, as I will show in the review of the cases in which he 
was overruled. 

Chancellor Green’s record in the Court of Chancery is a marvelous 
one. His active work in that court covered a period of six years. Dur- 
ing this time he published three hundred and forty-two opinions in the 
Court of Chancery and the Prerogative court, and ten in the Court of Er- 
rors and Appeals, making an average of a fraction under fifty-nine 
opinions ina vear. During the year 1862 he published eighty-five opin- 
ions. 

Out of three hundred and forty-two cases decided in the Court of 
Chancery and the Prerogative court, only thirty-two were appealed, and 
of this number twenty-six were affirmed, of which two were slightly 
modified and six reversed. 

It excites our curiosity to make an examination of the causes in 
which he was reversed. The first was The New Jersey Zinc Company 
v. The Boston Franklinite Company, reported in 2 McCarter’s Chan- 
cery, page 418. It was largely a question of disputed facts, and in the 
Court of Appeals the opinions of the judges did not agree. Twelve 
judges sat at the hearing and of these seven voted for reversal and five 
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for affirmance; one more vote for affirmance would have sustained the 
Chancellor. 

The second cause was that of Norris v. Executors of John R. 
Thompson, reported in 2 McCarter’s Chancery, page 493. The ques- 
tion was in relation to the construction of Mr. Thompson’s will. In 
the Court of Appeals three judges voted for affirmance and six for re- 
versal. 

The third case was that of Brown v. Brown, reported in 2 McCar- 
ter’s Chancery, page 499. In this cause I filed a bill for divorce, and 
the matter was referred to Master Isaac W. Scudder, who heard it and 
reported in favor of the divorce. Upon examination by the Chan- 
cellor, he prepared an opinion denying the divorce and dismissing” the 
petition. The matter was not argued before the Chancellor. I was 
satisfied that the court was wrong and took the case up to the Court 
of Appeals, when the Chancellor was unanimously reversed, ten judges 
voting for reversal. Chief Justice Whelpley prepared a most elaborate 
opinion, which was never published owing to his death. It could not 
be found among his papers. 

The fourth cause was that of Van Duyne v. Van Duyne. This was 
an appeal from only a part of the Chancellor’s decree, and that part 
appealed from was reversed, two judges voting for affirmance and seven 
for reversal. 

The fifth cause was that of Shreve and others v. Elizabeth Shreve, 
reported in 2 C. E. Green, page 487. It was in relation to the construc- 
tion of a will; ten judges voted for reversal and one for affirmance. 

The sixth cause was that of Emery v. Van Syckel, reported in 2 
C. E. Green, page 564. It was also in relation to the construction of 
a will. The Chancellor was unanimously reversed. 

We observe upon an examination of the causes reversed that one 
Was a question mainly of fact; one was a divorce case not argued before 
the Chancellor; one was an appeal from only a part of a decree, and 
the other three were constructions of wills; no great questions of law 
settled in any one of them. 

If we always had upon the woolsack a Chancellor equal to Chancel- 
lor Green, the state would not be warranted in going to the expense of 
keeping up a Court of Appeals to review and correct the errors of the 
Court of Chancery, when only one correction might be made in each 
vear. 

In a conversation with the Chancellor after he had resigned, we 
were discussing the question of the value of argument of causes by 
counsel. The Chancellor said that no judge was competent to decide 
a cause except upon full argument. I think he had reference in par- 
ticular to two divorce cases. 

One, Brown v. Brown, is mentioned above. The second was that 
of Hyde v. Hyde. Mrs. Hyde with two small children had been de- 
serted by a worthless husband. She took up her residence in Jersey 
City, became connected with the Congregational (Tabernacle) Church. 
The church people became interested in her and aided her in starting a 
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first-class boarding house, by which means she was maintaining herself 
and educating her children. These facts came to the knowledge of her 
husband and he came on to Jersey City to be taken in. Mrs. Hyde 
happened to meet him at the door and denied him admission, and turned 
him away. ‘The facts came out in the evidence before the master, who 
reported in favor of the divorce. After the cause had come up for 
the Chancellor’s examination, I had gone down to Trenton to attend 
the court and was sitting in the chancery room, when the Chancellor 
came in. He came up to me in a very determined attitude and said: 

“Do you call it desertion down in Jersey City when the husband 
comes to his wife’s home and asks to be taken in, and the wife re- 
fusés to admit him and turns him away?” 

[ instantly replied, with all the force that I could command: “Yes, 
I call that desertion.” 

The Chancellor at once, with much courtesy, said: “I refer to the 
Hyde cause,” and he asked me if I desired to be heard; I replied, “Yes,” 
and he fixed the day and hour for the hearing. I went before him, 
made a full argument of the cause, and in a few days I[ received from the 
clerk of the court a certified copy of the decree of divorce. If this ar- 
gument had not been made, the divorce would evidently have been de- 
nied, and | would have again been compelled to go to the Court of Ap- 


peals. 
Ever after that I became a great advocate of the efficacy and value 
of oral argument of causes, and, in my opinion, a lawyer who submits 


his cause on brief only half performs his duty to his client, unless the 
circumstances are such that oral argument cannot be obtained. 

One of the marked characteristics of the Chancellor was his great 
regard for the welfare of the people, and an economical administra- 
tration of the state government and the expenses of the court. He also 
had the highest regard for the interest of every suitor before his court; 
so much so that his allowance for commissions and counsel fees in all 
cases were made in the most moderate way. Probably no man had a 
higher sense of the obligation resting upon him and the duty he owed 
the state, both as Chief Justice and as Chancellor. I am very glad that 
I have preseryed in my letter files his letters upon this subject of state 
expenses so that the Bar of the state can read from his own pen what 
he had to say. 

[ had been selected to sit for him as master and to advise the 
Chancellor what decree should be made in the case of Galway v. Ful- 
lerton, reported in 2 C. E. Green, page 389. I heard the cause and, in 
sending up the opinion, named the number of days that were necessarily 
consumed in deciding the same. To my surprise almost the next mail 
brought me the Chancellor’s individual check for my fees. 

The Chancellor had always been so kind to me, had shown me such 
marked personal attentions on different occasions, that I was not willing 
to accept compensation from him. I regret that I have no copy of the 
letter of the second of May, which I sent in answer to his, but three of 
the letters on the subject are in existence, and they are as follows: 
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“Trenton, April 30, 1866. 
“Jacob Weart, Esq., Jersey City. 

“Dear Sir.—Your letter and opinion in the case of Galway v. Ful- 
lerton et als., have been duly received, and a decree signed as advised by 
you. Please accept my thanks for your prompt attention to the case. 

“When the order of reference was made it was upon the distinct un- 
derstanding with counsel that the fees of the master would be paid by 
myself, and not made a charge against the state. The new act allows 
a master sitting for the Chancellor, $8 per diem. You suggest that you 
should properly be allowed for three days. I, therefore, enclose my 
check for twenty-four dollars. 

“If this amount is not entirely satisfactory to you, I shall be glad 
to make it so. 

“Respectfully and truly yours, 


“HENRY W. GREEN.” 


“Trenton, May 9, 1866. 


“Jacob Weart, Esq. 

“Dear Sir.—Your kind letter of the 2d inst. was duly received. As 
the reference in Galway v. Fullerton was made to you without your 
knowledge, and the labor of examining it was therefore an official duty 
imposed, rather than a voluntary act of kindness to myself, I see no rea- 
son why you should not be paid for your services. Nor do | perceive 
that the fact that I prefer to pay for work which it was my duty to do, 


but which the state of my health prevented my performing, rather than 
ourden the state treasury with the expense, at all affects your claim for 
compensation. I deemed it, therefore, perfectly just that you should re- 
ceive the legal compensation (though very inadequate) and hoped that 
you would have drawn it. 

“I find, however, on inquiry at bank, that my check has not been 
returned, and presume, therefore, that you hesitate about using it. 

“I deem it proper, therefore, to say, that | deem the money legally 
and justly yours, and that I shall pay it most cheerfully. If, however, 
from any cause, either of personal or professional consideration’s, you 
prefer to render the service gratuitously, as you intimate in your letter, 
I shall accept gratefully your courtesy, and shall cheerfully acknowledge 
the obligation imposed, not for its pecuniary value, but for the kindness 
which prompted it. 

“For your kind expressions of regard I am truly grateful. 

“With sincere wishes for your welfare, and the continuance of your 
professional success, I remain, 

“Respectfully and truly yours, 


“HENRY W. GREEN.” 


“Jersey City, May 10, 1866. 
“Hon. Henry W. Green, Ex-Chancellor. 
“Dear Sir.—Your kind letter of yesterday is at hand. I am glad 
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that, while you put my claim in the strongest possible light, | have your 
consent to act in the premises as my personal and professional feelings 
dictate. I, therefore, endorse your check, saying, at the same time, that 
it affords me the greatest possible pleasure to have been able to render 
this slight service to the court. 

“T entirely appreciate your feeling in relation to the draft upon the 
treasury; it is in keeping with the zealous interest which you have ever 
manifested for the public welfare. With sentiments of great respect, I 
remain, 


“Yours truly, 
“JACOB WEART.” 


Here we have a man worn out in the service of the state, who, 
when others were called in to aid him, for whose labors the state had 
made ample provision, refused to allow the state to make the payment, 
and insisted that the same should come out of his salary. 

Any further attempts to enlarge this character by argument, or to 
show the accuracy and greatness of this judicial and equitable mind, 
would result in dwarfing the foregoing record. The record speaks for 
itself. It is a tower of strength. All men can see it in its boldest out- 
line. No vail can be drawn over it, and future years will add to its lustre 
and brilliancy. I have only to take the advice of Dr. Witherspoon, in 
dismissing one of the graduating classes at Princeton. The Doctor 
said: “Gentlemen, never attempt to speak until you have something 
to say, and be sure to stop as soon as you have said it.” 

After he resigned the office of Chancellor, he lived for ten years - 
in retirement, owing to his shattered and broken health, and the little 
energy and vitality left to him he gave to the College and Theological 
Seminary at Princeton. 


Jersey City, February, 1890. JACOB WEART. 





THE STATE v, ALEXANDER SIMPSON AND JOSEPH M. NOONAN. 
(Hudson Oyer and Terminer. Feb. 6, 1899.) 


Conspiracy —Indictment-—Discharge from bail. 
[ Reported expressly for the N. J. Law Journal. ] 


n indictment for conspiracy. 

On motion of defendant, Joseph M. Noonan, to be discharged on 
his own recognizance upon the above indictment. Also on motion of 
defendants to fix a day for the trial of the indictment. 

LIPPINCOTT, J.: Upon the first motion the facts are that the 
indictment was found and presented at the December term, 1897. The 
indictment was moved at the same term and tried, and the jury disa- 
greed. The indictment was not moved again at the April, September 
or the present December term of 1808. 

The fifty-third section of the act concerning criminal procedure, P. 
L. 1898, p. 885, provides that “every indictment shall be tried the term 
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or session in which issue is joined, or the term after, unless the court for 
just cause shall allow further time for the trial thereof; and if such in- 
dictment be not so tried as aforesaid, the defendant shall be discharged 
on his own recognizance.” 

It may be remarked that this indictment was tried at the term at 
which issue was joined, and, therefore, there has been no breach of the 
condition of the statute which entitles the defendants as matter of right 
to be discharged upon their own recognizances, and, therefore, leaves 
the matter where it would have been left if no statute on the subject had 
been enacted, that is within the sound discretion of the court. This is 
only said in passing as the court does not find it necessary to construe 
this statute at all in order to determine this motion. 

Three terms have passed since the trial, and during these three 
terms the state has not moved the indictment again. This is not the 
result of any default upon the officers of the state, but because of circum- 
stances over which they had no control. The prosecutor does not re- 
sist this motion, but leaves it to the discretion of the court. The matter 
of bail in this case has never been regarded by the court as a matter of 
any very great moment, and as the case has not been moved by the state 
during the last three terms of the court, it is in the exercise of a fair dis- 
cretion that the bail of the defendant, Joseph M. Noonan, should be re- 
lieved from further obligation. This motion in this case at present 
sounds in relief and discharge of the bail principally, and as the state 
does not oppose the motion there seems to be no reason why the mo- 
tion should not be allowed. 

A rule, therefore, may be entered discharging the defendant, Noon- 
an, from bail, upon the defendant entering into recognizance to further 
appear and answer the indictment. 

The other motion is to the court, to peremptorily fix a day for the 
trial of the indictment. At present the court will not exercise its dis- 
eretion in favor of this motion. The prosecutor of the pleas resists this 
motion, and, if the court has the power to do so, yet, under the circum- 
stances of the case, the court is not willing now to exercise its discre- 
tion in the direction of the allowance of the motion. 

The practice generally and under the statute previous to 1898, 1s 
laid down in Apgar v. Woolston, 14 Vroom 57; State v. Hickeling, 16 
Vroom 152. The court under the authority of these two cases after the 
second term had passed could in the exercise of its discretion fix a day 
for trial, empanel a jury, call upon the state to proceed with the trial, and, 
if the state failed, direct a verdict for the defendant. If on the day 
fixed any good reason appeared, the court could further postpone the 
trial. 

The statute of 1898, P. L. 1898, p. 893, section 70, provides: “The 
court in which any indictment is found, or to which any indictment is 
transferred, and in which such indictment is pending, may at any time 
after the second term after the term in which such indictment was found 
by rule of the court direct that such indictment shall be brought on for 
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trial on a specified day, and, in case such indictment is not moved for trial 
on said day, the court may order the clerk of the court to enter a rule of 
nolle prosequi to such indictment, and when such rule is entered all 
proceedings under said indictment.as against the defendant therein 
named shall be at an end as fully as if the defendant had been tried and 
acquitted thereon.” 

There is nothing mandatory in this statute. The exercise of the 
power reposed in the court rests in its sound discretion under all the cir- 
cumstances. 

The state has tried the case once, and the prosecutor in the perform- 
ance of his duties resists this motion. As against the sworn officer of 
the state, the court will be wary in the exercise of its discretion until 
after full opportunity to move the trial of the indictment. The cause has 
slept three terms without the judicial attention of the court being called to 
it. Both sides have been resting upon their legal rights. The defend- 
ants were not bound to call attention to it and move for trial, and are 
excusable for not doing so, because no action of the court, except in 
the way. of advice, could result in having the indictment moved for trial. 
The state may have assumed that the defendants were satisfied with the 
situation. These are reflections which naturally come to the mind of 
the ceurt. 

Besides it is apparent that this court can fix no day during the pres- 
ent ‘erm for trial. The motion comes too late for that. The presid- 
ing iudge of the Oyer and Terminer will be peremptorily engaged in 
other courts from now until the last week in March, and cannot now 
attend to try it. If the motion had been made earlier in the term, it 
then might have received consideration. The cause is to be tried by 
a siruck jury, and it takes the statutory period to summon and empanel 
such a jury, which would quite exhaust the balance of this term if the 
presiding judge was not compelled to be absent. The cause cannot 
be tried at the present term, and, therefore, the court will not at 
this time fix a day for the trial. 

It is well to remark for the benefit of all parties that the discre- 
tion which is reposed in the court of fixing a day for trial, and if the in- 
dictment be not moved by the state, to direct a verdict or a nolle prose- 
qui, must be exercised within a reasonable period in the future upon 
demand of the defendants. The constitutional provision guarantees 
to the accused a speedy disposition of indictments, and, if such disposi- 
tion be demanded by the defendants, it must be given them under the 
statute regulating the proceedings of the courts. The courts are bound 
to obey and enforce the statutes which regulate them ,in their judicial 
conduct. 

It must be said also for the benefit of the parties that if the justice 
of the Supreme court is expected to preside at the trial at the Oyer and 
Terminer, the motion to fix a day for trial, made either by the state, or 
the defendants, must be made early in the term, in order to obtain a trial 
during the term. Of course the court does not at all by these remarks 
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intend to embarrass itself in the exercise of its discretion in the adminis- 
tration of justice, in determining such motion, according to the circum- 
stances as they then appear. 

If the defendants desire to do so this motion to fix a day can be re- 
newed at the next term of the Oyer, which commences the first Tuesday 
in April next. 





AMBROSE MEYER ». GIBSON N. VINCENT. 
(Morris Circuit Court, ) 


[ Reported for the New Jersey Law Journal.] 
Practice—Security for costs—Non-suit. 


Mr. Joshua S. Salmon for the plaintiff. 

Mr. Newton S. Nitchell for the defendant. 

Summons returnable September 6, 1898, served with declaration 
having ten days’ notice annexed. Plaintiff being a non-resident, se- 
curity for costs was demanded. October term passed without any fur- 
ther move on part of plaintiff. Defendant served notice that at Janu- 
ary term he would move for non-suit for failure to prosecute. There- 
upon plaintiff entered a discontinuance and, upon the motion for non- 
suit being pressed, contended that defendant was not entitled to judg- 
ment of non-suit, having stayed the proceeding by his own act and dis- 
continuance having been entered. 

Chief Justice Magie granted defendant’s motion. 





STATE (FISHER, PROSECUTOR) v. PERRINE. 
(N. J. Supreme Court, Jan. 13, 1899.) 


Appeal from justice—Dismissal—Re- 
instatement.—An appeal from a judg- 
ment of the justice’s court, taken by a 


sequently reinstated, on the defendant’s 
application, unless it be made to appear 
that he has a meritorious defense which, 


owing to surprise, he has _ been pre- 
vented from making. 


defendant against whom it has been 
rendered, which has been dismissed for 
want of prosecution, will not be sub- 


Certiorari to court of Common Pleas, Middlesex county; Strong, 
Judge. 

Argued June term, 1898, before Lippincott, and Gummere, JJ. 

Mr. Freeman Woodbridge for prosecutor. 

Mr. Alan H. Strong for defendants. 

GUMMERE, J.: This case involves the legality of a rule of the 
Court of Common Pleas of Middlesex county, entered July 20, 1897, 
reinstating two appeals, which it had previously dismissed for want of 
prosecution, on the motion of Fisher, the prosecutor herein. The first of 
these appeals was from a judgment rendered against the defendant Elias. 
R. Perrine, in the court for the trial of small causes, before Robert P. 
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Mason, J. P., and was dismissed May 29, 1888. The second was from 
a judgment rendered against both of the defendants herein, in the court 
for the trial of small causes, before John M. Lucas, J. P., and was dis- 
missed October 9, 1894. The application to reinstate the appeals was 
based upon an allegation of surprise and merits; but, on the hearing, 
the sole effort of the defendants was to prove surprise, no attempt being 
made by them to show the existence of merits. 

The power of the Court of Common Pleas to reinstate an appeal, 
which has been dismissed for want of prosecution, is not absolute. 
Where the application to reinstate is made by a defendant who has ap- 
pealed from a judgmententered against him in a court for the trial of smal! 
causes, it should only be granted when it is shown that he has a meritori- 
ous defense which, owing to surprise, he has been prevented from mak- 
ing. And where the appeal is improperly reinstated, the proceedings 
may be set aside in this court by certiorari. Howell v. Van Ness, 31 N. 
J. Law 443. The rule under review, having been made without any 
proof on the part of the defendants of the existence of a meritorious de- 
fense in either of said causes, was improvidently entered. But, even if 
it had been made to appear that the defendants had a meritorious de- 
fense to the suits brought against them, the rule reinstating the appeals 
should have been refused. The failure of the defendants to move for a 
reinstatement of their appeals, in one case for more than nine years, and 
in the other case for nearly three vears, after they were dismissed, was 
such gross laches as, in itself, to disentitle them to the relief sought by 
them. The rule reinstating the appeals should be set aside, with costs 
to the prosecutor. 
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Argued February term, 1898, before Lippincott, Ludlow, and Gum- 
mere, JJ. 

Mr. Howard Carrow for plaintiff. 

Mr. Joseph H. Gaskill, Mr. Joseph Thompson, Mr. Walter H. Ba- 
con, and Mr. John W. Acton for defendants. 

LIPPINCOTT, J.: This is an action under the death act of this 
state (1 Gen. St., p. 1188), by the administrator of Mizeal M. May, de- 
ceased, against the defendants, to recover damages, for the benefit of 
the father, as the only next of kin of the deceased. The cause was tried 
at the Salem circuit, at the January term, 1898, and resulted in a verdict 
of $3,000 damages. ‘The liability of the defendants was conceded at the 
trial, but the contention upon the rule in this cause is that the damages 
awarded are excessive. The deceased, the son of the plaintiff, was a 
boy of about 15 years of age at the time of his death. The cause was 
tried upon the basis that the father was entitled to the earning capacity 
of the deceased until he should arrive at the age of 21 years, if he had 
lived so long, and not beyond that time. Telfer v. Railroad Co., 30 N. 
]. Law 188. The rule of law laid down in Telfer v. Railroad Co., supra, 
was that, in actions of this class, the plaintiff was entitled to recover 
nothing but the pecuniary loss sustained by the person for whose benefit, 
as next of kin, the action was brought. This is themeasure of damages 
prescribed by statute. Mr. Chief Justice Whelpley, in Telfer v. Railroad 
Co., said that “it would seem that this would have been the proper rule 
of damages if it had not been prescribed by the act,’ —citing Ford v. 
Monroe, 20 Wend. 210; Pack v. City of New York, 3 N. Y. 489. The 
rule as to damages established in Telfer v. Railroad Co., supra, has ever 
since been followed and applied, both in this court and the Court of 
Errors and Appeals. Paulmier v. Railroad Co., 34 N. J. Law 151; 
Demarest v. Little, 47 N. J. Law 28; Kinney v. Railroad Co., 34 N. J. 
Law 274; Traction Co. v. Hone, 60 N. J. Law 444, 38 Atl. 759, and 
cases cited. In view of the range of discussions taken in this class of 
cases, it is worthy of remark that if there exists a mischief in this prin- 
ciple, so well established as the measure of damages, the remedy must 
be sought by legislation upon the subject. The courts are not at lib- 
erty to apply any other rule than prescribed by the statute as it now ex- 
ists, confirmed by so many decisions of all the courts of this state. 

The deceased was a boy of 15 years of age at the time of the acci- 
dent which resulted in his death. His occupation was that of a farm 
laborer, and, under the evidence, the highest amount of wages which 
he could earn, exclusive of his board, was about $20 per month, and 
these were the usual rates for a full-grown, able-bodied man at such la- 
bor. There was no evidence that during his minority any increase of 
wages, beyond this sum, could be reasonably anticipated. . There was 
no evidence that he was qualified, or would be qualified during his mi- 
nority, for any more remunerative occupation. It is readily perceived 
that the pecuniary benefit which would accrue to his father by a contin- 
uance of his life, during his minority, could reach no such sum as the 
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amount of damages awarded. His father was bound, if he received his 
wages, to clothe him appropriately, to educate him, and to support and 
maintain him when he was sick or could not obtain employment. These 
were burdens which were imposed upon his father by law. The conclu- 
sion reached is that the verdict is clearly excessive. The case exhibits, 
perhaps, only a misapprehension of the instructions of the trial court 
upon the rules of law limiting the award of damages to the pecuniary 
loss sustained; and therefore the plaintiff can have the option, by rule 
of this court entered by him within 20 days, of accepting the sum of 
$1,500, as the damages awarded to him in this action. If such rule be 
not so entered, then the defendant may enter a rule setting aside the ver- 
dict, and ordering a new trial. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstract of Recent Opinions.) 


Judicial sales—Agreement not to bid.—QOne who has an existing 
interest in property to be sold at a public sale may, for the protection of 
such interest, lawfully agree not to bid at the sale. DeBaun v. Brand. 
(Mr. L. M. Ward for plaintiff in error. Mr. W. W. Watson for defend- 
ant in error.) Opinion by GARRISON, J., December 10, 1808. 

Public parks—Repeal of statute.—Section 2 of “A supplement to 
the act entitled ‘An act to establish public parks in certain counties in 
this state, and to regulate the same,’ approved March 5, 1895” (P. L. 
1898, p. 19), is not repealed by section 52 of “An act to regulate elec- 
tions” (Revision 1898; P. L. 1898, p. 237.) Board of Chosen Freehold- 
ers of Essex County v. Essex County Park Commission. (Mr. Halsey M. 
Barrett for plaintiff in error. Mr. Robert H. McCarter for defendant 
in error.) Opinion by GARRISON, J., December ro, 1808. 

Trial— N on-suit—Cross-examination—N egligence. —1. A motion to 
non-suit upon the ground that the plaintiff's injury had been caused by 
the negligence of a fellow servant should not be granted when the con- 
clusion of fact is one about which reasonable men might honestly dif- 
fer. 2. A defendant, who was testifying in his own defense, apparently, 
was asked upon cross-examination if it were really in his own interest 
that he was testifying, or whether he was insured against the result of 
an adverse verdict. Held: (1) That the propriety of the question was 
addressed to the discretion of the trial court. (2) That the inquiry, un- 
der the circumstances, was relevant to the party’s attitude as a witness. 
Day v. Donohue. (Messrs. Colie, Swayze & Titsworth for plaintiff in 
error. Mr. Samuel Kalisch for defendant in error.) Opinion by GAR- 
RISON, J., December, 1898. Van Syckel and Depue, JJ., dissenting. 
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NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinion. ) 


Equity—Bill of review—Corporations—Insolvency—Creditors.— 
1. Where a party desires to question a decree which has not been en- 
rolled upon new facts, the establishment of which depends upon conflict- 
ing proofs and interferences, he should apply to the court for leave to 
file a bill in the nature of a bill of review, upon proof that the new matter 
could not by reasonable diligence be produced er used by him in the 
original cause. 2. He will be held to this practice where the decree 
binds and benefits a class the members of which are not all before the 
court, so that the court, in according the leave sought, may impose terms 
as to their notification of the proceeding. 3. That one creditor of an 
insolvent corporation, not about to resume its business with safety to the 
public and advantage to its stockholders, institutes proceedings to have 
the insolvency, etc., adjudged, and a receiver appointed, with ulterior 
purpose of self-advantage, will not defeat the proceedings. 4. One who 
holds the legal title to and a beneficial interest in a debt due from an 
insolvent corporation is a creditor, within the meaning of the statute, 
capable of instituting and prosecuting proceedings in insolvency. Ft. 
Wayne Electric Corp. v. Franklin Electric Light Co. (Mr. Robert H. 
McCarter for petitioner. Mr. Samuel H. Grey for Thomas and William 
Oscar Robb. Mr. David J. Pancoast for complainant.) Opinion by 
McGILL, Ch., October 27, 1808. 

Bills in equity—Married women—Next friend.—1. In a bill to com- 
pel the payment of certain sums awarded by a judgment, the fact that 
some of the items were to be paid on a condition not shown to have 
been fulfilled does not make the bill demurrable for want of equity. 2. 
Under a general demurrer to a bill for want of equity, a demurrer ore 
tenus, for want of proper parties may be assigned on the hearing. 3. 
Under the married woman’s act in 2 Gen. St. p. 2014, providing that she 
shall have in her own name the same remedies for the recovery and pro- 
tection of her property as if she were a feme sole, a married woman may 
sue in equity in her own name, without the intervention of a next friend, 
to recover an award for costs in a suit for divorce a mensa. Van Orden 
v. Van Orden. (Messrs. Skinner & Ten Eyck for complainant. Mr. 
Henry Young for defendant.) Opinion by REED, V. C., November 
1, 1808. 

Statute of frauds—Mortgages—Railroads.—1. A cross bill to mar- 
shal securities filed by a railroad company to a bill to foreclose a mort- 
gage on lands which cross complainant had entered, and across which it 
had built tracks under a verbal agreement, is not designed to enforce 
in equity a parol contract concerning interests in Jands within the 
statute of frauds, but to protect the equities of cross complainant. 2. On 
a bill to foreclose a mortgage on land through which a railroad company 
had built its tracks under a verbal agreement to convey the right of way, 
equity has jurisdiction, on a cross bill by the company, to adjust its equity 
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to a conveyance, and to ascertain the compensation, without resort to 
condemnation. Huntington v. Headley. (Mr. John G. Vreeland for 
demurrants. Messrs. Babbitt & Lawrence for defendant Rockaway 
Valley Ry. Co.) Opinion by EMERY, V. C., November 3, 1808. 

Fraudulent conveyances—Husband and wife—Equity.—For mon- 
eys paid by an insolvent judgment debtor on an incumbrance on lands 
belonging to his wife, he has an equitable right to a lien on such lands, 
which may be enforced by a receiver, for the benefit of the judgment 
creditor; as payments so made cannot be held as a gift to the wife, as 
against such creditor. Walsh v. Rosso. (Mr. Leon Abbett for com- 
plainant. Mr. John H. Meeker for defendants.) Opinion by PITNEY,. 
V. C., November 4, 1808. 

Chattel mortgage—Equities of purchasers without notice—1. In 
the absence of special equities, such as the purchase of the progeny with- 
out notice, the progeny of mortgaged animals follows the mortgage, 
although it is not expressly so stipulated therein. 2. Chattel mort- 
gagees had agreed to take subject to a prior mortgage, but later sought 
to avoid their agreement by taking another mortgage on the same prop- 
erty for the same debt, but this was declared ineffectual. One of them 
afterwards took a third mortgage on the same property on a pre-exist- 
ing debt. Held, that there were no outstanding equities to prevent the 
senior mortgage, though not providing therefor, from including after- 
born progeny of an dnimal covered by the mortgage. Cumberland 

Sank v. Baker. (Mr. William A. Logue for complainant. Mr. Walter 
H. Bacon for defendants.) Opinion by GREY, V. C., November 14, 
1808. 

Municipal corporations—Electricity—Permission to string wires— 
How granted—Designation of streets—Rights acquired—Electric light 
wires.—1. Act April 21, 1896 (P. L. p. 322,) authorizes electric light 
companies to erect poles for wires on highways, except that in incorpor- 
ated cities and towns permission must be obtained, and the streets to be 
used designated. Act March 10, 1873, sec. 6, subd. 9 (P. L. p. 324,) 
being a portion of the supplement to East Orange township charter, em- 
powers the township committee to regulate or prevent the erection or 
maintenance of any post, erection, or projection in or over any street or 
highway, and to remove the same if erected. The committee passed 
an ordinance requiring permission to be first obtained to erect poles for 
such wires. Held, that a resolution was sufficient to grant such per- 
mission. 2. Act April 21, 1896 (P. L. p. 322,) authorizing electric light 
companies to erect poles on highways, provided, however, that in in- 
corporated cities and towns permission must be first obtained, and the 
streets to be used designated, does not necessitate a designation of 
streets in a resolution of a municipality to permit the erection of poles 
and also the stringing of wires where only the authority to string wires 
was exercised. 3. Under Act April 21, 1896 (P. L. p. 322,) authorizing 
electric light companies to erect poles on highways, and providing that 
in incorporated municipalities permission must be first obtained, 
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when permission has been given by resolution of a_ township, 
and wires have been strung pursuant thereto, the company has 
a presumptively perpetual franchise in the use of the streets, 
subject to the exercise of the police power, and not a mere revocable 
license. 4. Act April 21, 1896 (P. L. p. 322,) authorizing electric light 
companies to erect poles and wires on public roads or highways, so as 
not to endanger the safety of the traveling public, and providing that in 
incorporated municipalities permission must be first obtained, is pre- 
sumed to have been enacted with the dangerous character of electric 
light wires in mind; and hence permission to a telephone company to 
erect poles does not preclude the stringing of electric light wires on the 
same poles by another company, which has permission to string wires. 
Suburban Electric Light & Power Co. v. Inhabitants of East Orange Tp. 
(Mr. C. W. Riker for complainant. Mr. P. Woodruff for defendant.) 
Opinion by PITNEY, V. C., December 9, 1898. 

Divorce—Desertion.—A_ wife’s desertion is not obstinate, within 
the statute providing that a divorce may be decreed for willful, con- 
tinued, and obstinate desertion for two years, where the husband was 
partially to blame, and where he made no effort to prevent her going 
on the day of her departure, nor any subsequent effort to induce her to 
return, though they met several times thereafter on friendly terms. Van 
Wart v. Van Wart. (Mr. W. D. Snow for petitioner. Messrs. Marnell 
& Fallow for defendant.) Opinion by STEVENS, V. C., December 
13, 1898. 

Wills—Nature of estate—1. A residuary gift of the net income of 
lands to A., his heirs and assigns, without limit of time, or gift over to 
other persons or other disposition made, will be held to be a devise to A. 
of the title in the lands in fee. 2. The same construction will be given 
to a will in which the residuary estate is devised to trustees to collect 
rents, etc., and pay net income to A., his heirs and assigns, without lim- 
it, etc., as above stated. Passman v. Guarantee Trust & Safe Deposit 
Co. (Messrs| A. Stephany & Son for complainants. Mr. D. J. Pan- 
coast and Mr. W. H. Sutton for defendant, Guarantee Trust & Safe De- 
posit Co.) Opinion by GREY, V. C., December 15, 1898. 

Wills—Codicil—Construction—Cumulative legacies.—1. Where two 
legacies are given simpliciter to the same legatee by different instru- 
ments, the presumption is that the later is cumulative, whether its 
amount be equal or unequal to the former. Held, in this case, that six 
legacies given by the fifth codicil to the will are not substitutional for six 
legacies given to the same legatees by previous codicils, both because 
of the rule of interpretation stated, and because of a manifest intention 
in keeping therewith. 2. Two legacies of money equal in amount, be- 
queathed to the same legatee in one and the same instrument, are con- 
sidered as mere repetition of each other, and the legatee will take only 
one. In this case the rule stated is applied, where five legacies, of $1,000 
each, to the same persons, are given, without explanation of the dupli- 
cation, by both the fourteenth and seventeenth clauses of the fifth codicil 
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to the will, it appearing from the fashion in which the codicil was 
framed and forgetfulness may have existed. Dickinson v. Overton. 
(Mr. Hugh H. Hamill for complainant. Mr. G. D. W. Vroom for de- 
fendant.) 

Conditional sales—Validity—Acknowledgment by corporation—-Re- 
cording—Mortgages—Electric generators.—1. Motors, controllers, and 
trolley poles belonging to an equipment company are not so mingled 
with the car to which they are attached, belonging to the railroad com- 
pany, as to preclude the seller from maintaining a lien thereon as against 
judgment creditors, where they are of standard make, and their removal 
would leave the car ready to receive other equipments of similar char- 
acter. 2. An affidavit proving the signature of the president of a cor- 
poration to a conditional contract of sale, and the affixing of the corpor- 
ate seal, is a sufficient compliance with P. L. p. 158 (2 Gen. St. p. 2706), 
requiring such contracts to be “acknowledged.” 3. P. L. p. 302 (1 Gen. 
St. p. 891), declares that an unrecorded conditional sale of goods shall 
be void as against judgment creditors of the vendee; and section 6 pro- 
vided that every conditional contract of sale hereafter recorded as re- 
quired shall be valid as against creditors of the vendor, etc., from the 
time of the recording. Held, that a conditional contract of sale, which 
was recorded before creditors had reduced their claims to judgment, was 
valid as against them. 4. A mortgage covering after-acquired property 
of the mortgagor doés not include chattels delivered to him under a 
conditional contract of sale. 5. An electric generator, weighing 15 tons, 
resting on rails on a wooden platform on brick piers built from the 
earthen floor of a building, through the doors of which the generator 
may be taken, leaving the structure on which it rested intact, ready for 
the reception of a similar generator, is not a fixture enabling a mort- 
gagee of the realty to claim it as against a vendor claiming title under 
a condition sale. 6. A switch board, consisting of a large metallic plate, 
set up on the side of a building, and affixed by spikes driven into a brick 
wall, on which is placed apparatus for the distribution of an electric cur- 
rent, is not a fixture enabling a mortgagee of the realty to claim it as 
against a vendor claiming title under a conditional sale. General Elec- 
tric Co. v. Transit Equipment Co.; Metropolitan Trust Co. v. Union 
Traction Co. (Mr. William H. Corbin and Mr. Charles L. Corbin for 
Metropolitan Trust Co. Mr. James B. Vredenburgh for General Flec- 
tric Co. Mr. FE. M. Colie and Mr. Noble for Crocker-Wheeler Co. Mr. 
Charles D. Thompson for the three judgment creditors and the bond- 
holders secured by the mortgage. Mr. Eugene Stevenson for receiver.) 
Opinion by PITNEY, V. C., December 19, 1898. 

Equity —- Jurisdiction — Injunction — Judgment — Ejectment.—t. 
Equity has jurisdiction to enjoin one from using pipes for transporting 
oil across a railroad right of way, where the pipes extend underneath 
the tracks, without the owner's consent. 2. In a suit to enjoin the use 
of another’s land, defendant is estopped from asserting a right to use it 
under a license, evidence of which had been admitted and considered 





no 
jud 
lice 
der 
cer 
pla: 
a q' 
unc 
aw: 
plai 
fen 


con 
claii 
bill 
to ¢ 
held 
whe 
ent | 
son 
with 
kins. 
for « 


Thre 
two 

prop 
ant, 

the n 
the t 
be s¢ 
due ¢ 
cient 
whicl 
to the 
gage 
in wh 
shoul 
order 
v. EL 
Fuck 
Nat. 

Opini 
\ 
contra 
for lie 
prefer 








COURT OF CHANCERY ABSTRACTS. 83 


no defense under the general issue in a prior action of ejectment, as the 
judgment would conclusively settle the rights of the parties under the 
license, though ordinarily evidence of such a license is inadmissible un- 
der the general issue. 3. A judgment in ejectment, deciding that a 
certain deed did not confer on defendant a right to lay pipes through 
plaintiff’s land, settles the question as to the legal effect of the deed, as 
a question of law, thereby precluding defendant from asserting any right 
under the deed in a suit to enjoin the flow of oil through the pipes. Del- 
aware, L. & W. R. Co. v. Breckenridge. (Mr. C. G. Parker for com- 
plainant. Mr. Henry S. Harris and Mr. John M. Roseberry for de- 
fendants.) Opinion by EMERY, V. C., December 19, 1808. 

Equity—Pleading—Contract—Specific performance.—1. The bill of 
complaint is sufficient if it state the legal effect of the complainant’s 
claim. Matters of defense not affirmatively appearing on the face of a 
bill must be brought into the record by plea or answer. 2. A contract 
to convey lands set out in a bill of complaint will not on demurrer be 
held to be too vague in its identification of the property dealt with 
where the elements of description are not manifestly applicable to differ- 
ent tracts, and they so point out its situation that it may be located, and 
so name or suggest its boundaries that, when the lot is located, it may 
with reasonable certainty be ascertained on the ground. Riley v. Hodg- 
kins. (Mr. Henry J. Melosh for complainant. Mr. Charles B. Hughes 
for demurrants.) Opinion December 29, 1808. 

Mortgages — Priority — Order of sale — Marshalling—Costs.—1. 
Three mortgages were successive liens on the same property, but the 
two junior mortgages were each first liens on other property. The 
property covered by the two senior mortgages was conveyed to defend- 
ant, but that on which the third mortgage was a first lien belonged to 
the mortgagor. Held, that the latter property should be first sold under 
the third mortgage; then that covered by the three mortgages should 
be sold, and its proceeds applied in payment of the amount remaining 
due on the three mortgages in their order of priority, but, if not suff- 
cient to pay them, the second mortgagee must exhaust the property on 
which his mortgage was alone a lien before he can acquire a prior right 
to the excess of the common security of all as against the third mort- 
gagee. 2. Where suits were properly brought to determine the order 
in which property covered by various mortgages should be sold, costs 
should be awarded in each, pavable from the proceeds of the sales as 
ordered.  Hellyer v. Stover; Fluck v. Same; Flemington Nat. Bank 
v. Ellicott. (Mr. B. W. Ellicott for complainant Hellyer. Messrs. 
Nluck & Parker for complainants Henry A. Fluck and Flemington 
Nat. Bank. Mr. E. D. Conkling for defendant Henry W. Stover.) 
Opinion by REED, V. C., December 29, 1808. 

Mechanics’ Liens—Priority—Notices to owner—Assignments by 
contractor.—1. A laborer or material man who gives notice of his claim 
for lien before the time for payments under the contract is entitled to 
preference over assignments made by the contractor and served on the 
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owner before such lien. Claimant gave his notice, under Act March 14, 
1895 (P. L. 313), making the owner of premises liable to laborers and 
material men for the contract price, where he pays the contractor before 
the time fixed by the contract, or where he makes any payment thereon 
to avoid liens. 2. Act March 14, 1895 (P. L. 313), gives laborers and 
material men an inchoate lien on the owner’s liability to the contractor 
from the time the labor is performed or the material furnished, which 
service of the notice on the owner merely perfects, and liens on the con- 
tract price do not obtain a preference by priority of the notice. 3. As 
between laborers and material men, the former are entitled to priority, 
under Act March 14, 1895, sec. 7 (P. L. 313.) Leary v. Lamont. (Mr. 
Elwood S. Leary for complainant. Mr. F. F. Guild for defendant Mur- 
phy-Hardy Co. Mr. John A. McGowan for defendant Burrell and 
others. Mr. A. F. Skinner for defendant Robertson.) Opinion by 
EMERY, VY. C., December 30, 1898. 

Accounting—Action by judgment creditor—Injunction—Receiver. 
—1. Where a debtor assigned a claim to a creditor as security for an 
unascertained indebtedness, a judgment creditor of such debtor is en- 
titled to enforce an accounting between him and his assignee. 2. Where 
a debtor’s assets have been assigned to a creditor as security for an un- 
liquidated indebtedness, a judgment creditor is entitled to an injunction 
to preserve the existing status of such assets until an accounting can be 
had. 3. Where a debtor’s assets are claimed by various creditors, a re- 
ceiver may be appointed to collect and preserve them, in order to pre- 
vent a multiplicity of suits. Hopper v. Morgan. (Mr. John H. Backes 
for complainant. Mr. Linton Satterthwaite for defendant.) Opinion 
by GREY, V. C., December 30, 1808. 

Public highway—Condemnation proceeding—Distribution of award 
—Termination of lease—1. Const., art. 1, par. 16, provides that dam- 
ages given on condemnation for public roads are to be fixed by the legis- 
lature; and P. L. 1888, p. 400, sec. 6, limits the award to the value of the 
land, and damages to the remaining land of the owner, after considering 
the benefits, and, where a single assessment is made for all the owners 
and persons interested in any lot, the award is limited to the damages 
done to the fee simple. Held to exclude an allowance for injury to busi- 
ness conducted on condemned premises. 2. Where land condemned for 
a highway was leased for its full value, a mortgagee of the leasehold is 
not entitled to claim any portion of the award, as representing the 
value of the leasehold interest. 3. Where a course condemned for a 
public road runs through leased buildings so as to require them to be 
removed er torn down, the tenant is entitled, after the condemned por- 
tion is occupied, to consider the premises untenantable, within the terms 
of the lease, providing that, in case the buildings are rendered unten- 
antable, he shall not be liable for rent, but may surrender the premises. 
Board of Chosen Freeholders of Hudson County v. Emmerich. (Mr. 
Wm. C. Heppenheimer for petitioner. Messrs. Corbin & Corbin for de- 
fendant Emmerich.) Opinion by EMERY, V. C., December 31, 1808. 
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Injunction pendente lite—When granted.—In proceedings by abutting 
property owners to restrain a municipality from paying for an improve- 
ment because it was constructed according to specifications, an injunc- 
tion pendente lite is warranted where the evidence as to whether the im- 
provement was defective is conflicting, and where it appears that the mu- 
nicipality will not defend against a demand by the contractor for payment. 
Collingwood v. White. (Mr. William B. Guild for complainants. Mr. 
J. Flavel McGee, Mr. Samuel A. Patterson, and Mr. David Harvey, Jr., 
for defendants.) Opinion by PITNEY, V. C., January 4, 1899. 

Trusts—Establishment—Evidence—Pleading.—1. The only living 
witnesses to a deed alleged to have declared a trust were the solicitor who 
drew it and the trustee. The latter, in his answer, alleged that he did 
not knuw whether the trust was embodied in the transfer, or whether 
there was a separate declaration of trust; and on the trial he testified 
that the deed itself contained the terms of the trust. The solicitor testi- 
fied that the deed was an absolute assignment, and contained no trust 
provision, and that it was destroyed on his advice, after his reading it, 
for the purpose of advising both donor and trustee as to whether there 
was any objection to destroying it. Held, that the deed was an absolute 
transfer. 2. A complainant seeking to establish a parol trust collateral 
to a deed conveying personal property absolutely must formally allege 
the claim. It cannot be shown under a bill to establish a trust declared 
by the deed itself. Warmouth v. Durand. (Mr. J. E. Howell for com- 
plainant. Mr. Henry Young for defendants.) Opinion by EMERY, 
V. C., January 6, 1899. 

Bill for alimony—Abandonment—Failure to support.—1. On a bill 
for alimony, under section 20 of the divorce act, there must be both 
abandonment and refusal of support to justify a decree. 2. Where the 
husband unjustly and untruthfully accused his wife of unfaithfulness to 
him, and frequently told her that she might go to her own home if she 
did not like his proceedings, and finally struck her a blow in the face in 
anger, and with such force as to injure her eyesight, she was justified 
in separating from him, and this was an abandonment by him under the 
statute. 3. Where the husband has for years refused and failed to sup- 
port his wife and child, and they have lived apart from him, and he 
definitely rejects, without any cause, the wife’s personal appeal to him 
for a reunion, such a rejection is an abandonment by the husband of his 
wife, within the meaning of the statute. 4. After suit brought because 
of such abandonment and refusal of support, a formal invitation by the 
husband to the wife to return to his house, unaccompanied by any evi- 
dence whatever of a purpose to treat her with justice and consideration, 
and while he yet continues to refuse even to speak to her, so that she fears 
to return to him, will not relieve him from the consequence of his 
abandonment and refusal to support her. Parker v. Parker. (Mr. Jon- 
athan W. Acton for complainant. Mr. William T. Hilliard for defend- 
ant.) Opinion by GREY, V. C., January 11, 1899. 

Religious societies—Property—Power to convey.—A deed of prop- 
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erty in trust for the benefit of members of a certain church according to 
the rules and discipline which from time to time may be adopted by the 
general conference, and to permit duly-appointed preachers to preach 
in the church to be erected thereon, authorizes a majority of the church 
members, acting in accordance with the discipline of the church, to sell 
the property and devote the proceeds towards building a larger church 
on a different site. Fair v. First M. E. Church of Bloomingdale. (Mr. 
George Biller for complainants. Mr. Ralph W. Shaw for defendants.) 
Opinion by PITNEY, V. C., January 12, 1899. 

Mechanics’ Liens—Material men—Advance payments—Stop no- 
tices.—1. A material man furnished materials to a contractor, which the 
latter used in the construction of a building erected by him under con- 
tract with the owner, and when the material man was entitled to pay- 
ment, he accepted an order from the contractor, drawn by him on the 
owner for the amount due him, to be paid out of the contract price, which 
was not yet due. Held, that the transaction was not forbidden by the 
section of the mechanic’s lien law which forbids advance payments, nor 
by the ruling of the Court of Errors and Appeals in Slingerland v. 
Binns, 39 Atl. 712, 56 N. J. Eq. 413, and that the order entitled the hold- 
er to stand upon an equal footing with the holders of stop notices given 
under the third section of the act. 2. The same material man furnished 
materials to a sub-contractor under the same principal contractor, and 
obtained from the contractor an order on the owner for the amount due 
him from the sub-contractor, to be paid out of the contract price, which 
was not yet due. Held, that the transaction was within the section of 
the act forbidding advance payments, as construed in Slingerland v. 
Binns, because the material man was not entitled, under the third sec- 
tion of the act, to make a demand for payment of the contractor, and 
give a stop notice to the owner. 3. Under the decision in Slingerland 
v. Binns, the several holders of stop notices stand on an equal footing, 
without regard to the date of service of their several notices. Bayonne 
suilding & Loan Ass’n. v. Williams. (Mr. DeWitt Van Buskirk for 
complainant. Mr. James Benny for defendants Booth & Bro. Mr. 
Elmer W. Demarest for defendants Oliver, Beardsley, Conklin, and 
Chesterfield. Mr. Allen Benny for defendants Cooney & Gilbertson.) 
Opinion by PITNEY, V. C., January 13, 1899. 





NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions.) 


Gaming—Action by common informer—Pleading.—In a declaration 
by a common informer, the allegation that R. F. lost the sum of $660 
on the running of a foot race between two men, that he paid the said sum 
ot money, and that the said sum of money was received by the defendant 
as the winner thereof, as a bet or wager, does not show a case entitling 
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the plaintiff to sue, under the sixth section of “An act to prevent gam- 
ing” (2 Gen. St., p. 1606). Fitzgerald v. Schloss. (Mr. Geo. F. Angle- 
man for defendant.) Argued before Ludlow, Collins and Dixon, JJ. 
Opinion by DIXON, J., November 7, 1898. 

Trespass—Pleading.—1. A plea of liberum tenementum to a decla- 
ration in trespass, charging the defendant with forcibly expelling the 
plaintiff and its servants from lands of which they were in peaceable oc- 
cupation, is bad, under the authority of Thiel v. Land Co., 2 Atl. 281, 
58 N. J. Law, 212. 2. A plea professing to answer the whole of a dec- 
laration, and in substance legally answering only a part, is bad. Sprague 
Nat. Bank v. Erie R. Co. (Mr. Willard P. Voorhees for plaintiff. Mr. 
Cortlandt Parker, Jr., for defendant.) Argued before Ludlow, Collins 
and Dixon, JJ. Opinion by DIXON, J., November 7, 1898. 

Street Railroads—-Injury to passenger—Question for jury.—A boy 
12 years of age was about to take passage on an open electric street 
car, having a bar across the side next to an adjoining track. Under the 
conductor's eye he stepped upon the footboard at the barred side, and, 
before he was fairly on, the car was started on the conductor’s signal, 
and the boy was thrown down and injured. Held, that the questions 
of the conductor's negligence, and of contributory negligence in the boy 
were for the jury, and that a non-suit was wrong. Kelly v. Consoli- 
dated Traction Co. (Mr. Flavel McGee for plaintiff. Mr. A. Q. Gar- 
retson for defendant.) Argued before Magie, C. J., and Dixon, Ludlow, 
and Collins, JJ. Opinion by COLLINS, J., November 7, 1808. 

Tort on contract—Pleading—Demurrer.—1. A declaration which 
alleges that the defendant represented himself to the plaintiff's debtors: 
to be authorized by the plaintiff to collect the debts, and thereby received’ 
from the debtors divers sums of money, and afterwards, on request of the 
plaintiff, failed to pay to the plaintiff the amount of these sums, does 
not set forth facts sufficient to maintain an action in tort. 2. If, in an ac- 
tion in tort, the declaration states only such facts as amount to a breach: 
of contract, express or implied, the declaration is demurrable. Mercan- 
tile Co-Operative Bank v. Trost. (Mr. R. H. McCarter for plaintiff. 
Mr. W. D. Daly for defendant.) Argued before Ludlow, Collins andi 
Dixon, JJ. Opinion by DIXON, JJ., November 7, 1898. 

Election—Marked ballots—Verification.—1. At a township election 
14 ballots were cast, on which a person had written his own name as a 
candidate in a blank space left under the words “Chosen Freeholder,” 
as printed on the ballots. Held, that the question whether these ballots: 
were invalid, as marked ballots, was one of fact for the Cireit court. in 
proceedings under section 100 of the election law, and that the decisiom 
of that court thereon could not be reviewed by this court on appeal, un- 
der section 113. 2. Ina petition to the Circuit court contesting air elec- 
tion on the ground that legal ballots had been rejected by the election 
officers, the reason for such rejection need not be stated. 3. In an affi- 
davit verifying such a petition, the circumstances of the case need not be: 
set forth. Hackett v. Mayhew. (Mr. Jonathan W. Acton and Mr-. 
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Howard Carrow for appellant. Mr. J. Forman Sinnickson and Mr. 
Wm. T. Hilliard for respondent.) Argued before Ludlow, Collins, and 
Dixon, JJ. Opinion by DIXON, J., November 7, 1898. 

Grant of municipal powers—Acceptance by voters—Special act.— 
1. A law granting municipal powers may be enacted to take effect only 
upon its adoption by the popular representative body of each locality to 
be affected. 2. An act capable of general adoption at the time of its 
enactment is not rendered special or local by reason of its limiting the 
time within which it may be adopted. DeHart v. Atlantic City. (Messrs. 
Thompson & Cole for prosecutor. Mr. A. B. Endicott for defendant.) 
Argued before Depue, Van Syckel, and Garrison, JJ. Opinion by 
GARRISON, J., November 7, 1898. 

Constitutional law—Appointment of city officers —The act of May 8, 
1894 (1°Gen. St., p. 581), which empowers the common council or other 
governing body, in cities having a population not less than 55,000 nor 
more than 100,000, to appoint certain municipal officers for a term of 
two vears, held, valid. The decision in Owens v. Fury, 25 Atl. 934, 
55 N. J. Law 1, followed. State ex rel. Varney v. Kramer. (Mr. H. 
M. Snyder and Mr. D. J. Pancoast for relator, Mr. Edward G. .C 
Bleakly for defendant.) Argued before Ludlow, Collins, and Dixon, 
JJ. Opinion by DIXON, J., November 7, 1898. 

Corporations—-Powers—Purchase of stock—Estoppel.—1. Under 
the corporation act of this state (P. L. 1896, p. 277), there is an implied 
grant of power to corporations to purchase shares of their own capital 
stock, whenever such purchase is required for legitimate corporate pur- 
poses. 2. When a person contracting with a corporation has fully 
performed his part of the contract, and cannot be restored to his former 
status, or be honestly dealt with otherwise than by holding the corpora- 
tion to performance of its share of the bargain, the plea of ultra vires by 
the corporation is inadmissible. Chapman v. Iron Clad Rheostat Co. 
(Mr. Clarence L. Murphy for plaintiff. Mr. E. A. S. Lewis for defend- 
ant.) Argued before Ludlow, Collins, and Dixon, JJ. Opinion by 
DIXON, J., November 7, 1898. 

Constitutional law—Commissioners of public instruction—Powers. 
—1. Under the decision in Oler v. Ridgeway, 25 Atl. 936, 55 N. J. Law 
10, that the act of March 10, 1892 (3 Gen. St., p. 3096), is constitutional, 
the supplement to that act, passed March 29, 1897 (P. L. 1897, p. 120), 
is also constitutional. 2. According to that supplement, a secretary to 
the commission of public instruction, appointed for a term previously 
fixed by the commission, cannot be removed by the commission at will 
before his term ends. State ex rel. Brown v. Cline. (Mr. C. V. D. Jo- 
line for relator. Mr. Edward G. C. Bleakly for defendant.) Argued 
before Ludlow, Collins, and Dixon, JJ. Opinion by DIXON, J., No- 
vember 7, 1898. 

Gaming—Place for betting—Indictment—Evidence—A ppeal-——Re- 
view.—!r. In the act approved April 26, 1894 (I Gen. St., p. 1102), the 
words, “if any person * * *_ shall keep a place to which persons 
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may resort * * * for betting upon the event of any horse race * 
° or for gambling in any form,” import the keeping of a place with 
intent that persons may resort thither for betting, etc. 2. The common- 
law form of an indictment for keeping a disorderly house, charging that 
the defendant permitted persons to be and remain in his house betting 
on horse races, does not legally charge a violation of the statute above 
mentioned. 3. A servant charged with participating in the keeping of 
his master’s disorderly house may put in evidence representations made 
to him by his master respecting the nature of the business carried on 
by the master in the house, by which representations the servant claims 
he was led to believe that the business was lawful. 4. No state of proof, 
short of substantial admission by the defendant of all the facts essential 
to guilt, will justify the court in refusing to charge the jury in a criminal 
case that the defendant should not be convicted unless the jury believed 
that he was guilty beyond a reasonable doubt. 5. On error the court 
cannot legally look into a so-called “transcript of testimony,” unless it 
be embraced in the bill of exceptions or otherwise authenticated by the 
trial court. State v. Ackerman. (Mr. John W. Harding for plaintiff 
in error. Mr. Eugene Emley, Prosecutor of the Pleas, for the state.) 
Argued before Ludlow, Collins, and Dixon, JJ. Opinion by DIXON, 
J., November 7, 1898. 

Trover—Sufficiency of declaration.—A declaration in trover alleged 
the following facts, viz.: That chattels were mortgaged to a trustee in 
possession, who lost, and defendants found, them; that the Court of 
Chancery discharged such trustee, and appointed the plaintiff instead, 
and directed assignment to him of the mortgage, which was assigned 
accordingly; and then charged that, before the plaintiff succeeded to the 
trust, the defendants converted and disposed of the chattels to their own 
use. Held, on demurrer, that the action could not be maintained. 
Gaskill v. Barbour. (Messrs. Babbitt & Lawrence for plaintiff. Mr. 
Eugene Stevenson for defendants.) Argued before Magie, C. J., and 
Dixon, Ludlow, and Collins, JJ. Opinion by COLLINS, J., Novem- 
ber 7, 1808. 

Action on bond—-Declaration.—-A declaration upon a bond in a suit 
brought in the name of some one other than the obligee, which does not 
aver a legal assignment of the bond to the plaintiff, is demurrable, al- 
though it is therein recited that the plaintiff is an assignee. Lindsay v. 
McInerney. (Br. Horace L. Allen for plaintiff. Mr. James R. Bowen 
for defendant.) Argued before Magie, C. J., and Dixon, Ludlow, and 
Collins, JJ. Opinion by COLLINS, J., November 7, 1808. 

Negligence—Pleading—Accident at railroad crossing.—1. In ac- 
tions for negligence, facts showing duty and breach must be pleaded, and, 
where the injury complained of is indirect, the facts constituting negli- 
gence should be averred. 2. A declaration simply averring, in effect, 
that, by reason of the negligent and improper running of defendant’s 
railroad train and blowing of the whistle of its locomotive, a horse being 
driven on the highway was frightened, that the horse overturned the 
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wagon, and that plaintiff was thereby thrown out and injured, is not 
specific enough for good pleading, but may stand as against a general de- 
murrer. Race v. Easton & A. R. Co. (Mr. Wm. C. Gebhardt for 
plaintiff. Mr. Robert H. McCarter for defendant.) Argued before Ma- 
gie, C. J., and Dixon, Ludlow, and Collins, JJ. Opinion by COLLINS, 
J., November 7, 1898. 

Claims against decedent—Evidence.—In a suit against an adminis- 
trator, an account containing items of money lent to or paid for the 
decedent, made up from the plaintiff's own memoranda, is not legally 
evidential in the plaintiff's behalf. Hauser v. Leviness. (Messrs. 
Queen & Tennant for plaintiff in error. Mr. Henry Puster for defend- 
ant in error.) Argued before Dixon, Ludlow, and Collins, JJ. Opinion 
by COLLINS, J., November 7, 1808. 

Criminal law—Directing verdict—Embezzlement by bailee.—1. The 
denial of a motion to direct an acquittal at the close of the state’s case 
on the trial of an indictment is not subject to review on error. Quaere, 
at the close of the whole case. The subject of directing verdicts consid- 
ered. 2. Upon the trial of an indictment for the fraudulent taking and 
converting of money intrusted to an agent, it is legitimate for the defend- 
ant to prove that the fund was drawn and misappropriated, without his 
knowledge or consent, by another person, to whose control he had sub- 
jected it. Burnet v. State. (Mr. Frank Bradner for plaintiff in error. 
Mr. Louis Hood, Assistant Prosecutor of the Pleas, for the state.) Ar- 
gued before Magie, C. J., and Dixon, Ludlow, and Collins, JJ. Opinion 
by COLLINS, J., November 7, 1898. 

Chattel mortgage—Right of possession—Second mortgage—Fore- 
closure.—1. A first mortgagee of chattels has no right, until his mort- 
gage debt is due, to take from the mortgagor the possession of the chat- 
tels mortgaged, unless an attempt is made to remove the goods from 
the county. 2. A second mortgagee, whose mortgage debt is past due, 
may take possession of the goods, and sell the right, title, and interest of 
the mortgagor in them. The purchaser under such sale will stand in 
the place of the mortgagor, and hold title to them subject to the prior 
mortgage, and to the exercise by the prior mortgagee of all the rights 
he would have had, as against the mortgagor, to take and sell the prop- 
erty when his mortgage debt matures. State (Finkel, Prosecutor) v. Lep- 
kin. (Mr. F. C. Marsh for plaintiff. Mr. Jeremiah Kiernan for de- 
fendant.) Argued before Depue, Van Syckel and Garrison, JJ. Opin- 
ion by VAN SYCKEL, J., November 9, 1898. 

National Banks—Taxation—Assessment—Venue.—1. For the 
shares of capital stock of a national bank owned by a non-resident the 
bank must be assessed for taxes in the taxing district where the bank 
is located, in accordance with the federal and state statutes. 2. The as- 
sessment in this case was erroneously made in East Orange, and pro- 
ceedings must therefore be taken, under the act of March 23, 1881, to 
make a proper assessment in the city of Newark, where the bank is lo- 
cated. Crossley v. Township Committee of East Orange. (Messrs. 
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Riker & Riker for plaintiff. Mr. Philemon Woodruff for defendants.) 
Argued before Depue, Van Syckel, and Garrison, JJ. Opinion by VAN 
SYCKEL, J., November 9, 1898. 

Venue.—Where there are several defendants, all of whom except 
one reside in this state, a service of process upon such non-resident, who 
is temporarily in this state, will not entitle the plaintiff, under section 230 
of our practice act, to lay the venue in the county where the non-resi- 
dent is served with summons. It. Orange Paper Co. v. Risdon. 
(Mr. Mark R. Sooy for the motion. Messrs. Colie, Swayze & Titsworth 
opposed.) Argued before Depue, Van Syckel, and Garrison, JJ. Opin- 
ion by VAN SYCKEL, J., November 9, 1808. 

Claims against decedents—Bar by decree—Surplus after settlement. 
—1. The bar created by a decree made upon proceedings to limit cred- 
itors of deceased persons applies to debts and demands alleged by way 
of set-off. 2. The remedies given by section 66 of the Orphan’s court 
act and by the supplement to that act approved May 9, 1889, can be en- 
forced at law only after the estate of the decedent has been settled before 
the Orphan’s court, the Ordinary, or the Court of Chancery. Emson v. 
Allen. (Mr. Carmichael for plaintiffs. Mr. A. E. Johnston for defend- 
ant.) Argued before Ludlow, Collins, and Dixon, JJ. Opinion by 
DIXON, J., November 9, 1898. 

Contract procured by fraud.—A contract which a party is induced 
by a false representation to sign without reading, and without a knowl- 
edge of its contents, is void, although he might have discovered the fraud 
by reading it. Alexander v. Brogley. (Mr. Freeman Woodbridge for 
plaintiff.“ Mr. George S. Silzer for defendants.) Argued before Depue, 
Van Syckel, and Garrison, JJ. Opinion by VAN’SYCKEL, J., Novem- 
ber 9, 1808. 

Negligence—Broken electric wire.—Proof that an electric light wire, 
controlled by a private corporation, and normally suspended upon poles 
along a public street, was trailing broken on the sidewalk, affords a pre- 
sumption of negligence in a suit against such corporation by a person 
injured through electric shock by contact with such wire, “res ipsa 
loquitur.” Newark Electric Light & Power Co. v. Ruddy. (Mr. R. 
\V. Lindabury for plaintiff in error. Mr. Samuel Kalisch for defendant 
in error.) Argued before Dixon, Ludlow, and Collins, JJ. Opinion by 
COLLINS, J., November 14, 1898. 











"92 _ THE NEW JERSEY LAW JOURNAL. 


MISCELLANY . 


COMMUNICATION, 


To the Editor of The Journal. 


Sir: Having read the several ar- 
ticles in the February Journal, includ- 
ing your criticisms upon the subject 
of the standards of the New Jersey 
Bar, | am more than ever convinced 
that the creation of a county Board of 
Examiners is a necessity. 

It is as yet the only means sugested 
to prevent the engrafting of poor stock 
upon the Bar; or the practice of law- 
yers taking students simply to get a 
cheap office boy, or to assist some rela- 
tive or friend, to a station in life, pay- 
ing no heed to the ability of the appli- 
‘cant. The fellow registers and by a 
sort of gravity floats into the pro- 
fession, to the great injury of himself, 
to the profession, and to the public at 
large. The county Board would have 
the effect of stopping this 
short off. 

And, further, it has amused me to 
note how your several correspondents 


business 


have fallen into the error of believing 
by which to 
measure the fitness of a person to be- 
come a lawyer, is his ability to answer 
the certain technical questions now in 
mistake 
Surety companies before they 


that the only criterion 


use. No greater could be 
made. 
will become guarantors for any person 
must have answered certain general 
questions about the individual, (they 
are familiar to all and we will not re- 
peat them here), and upon the answer 
to these questions they can tell, to a 
mathematical nicety, what are the risks 
in being surety for that person. 

The same principle is applicable and 
should be applied when passing upon 
the applications of persons to take the 
first step with the view of becoming 
members of the Bar. Upon the an- 


swers which would be made to some 
“lozen or fifteen questions, concerning 








his age and previous conduct (I could 
frame a set, have them printed, and 
they would do for the entire State), 
any one could tell with surprising ac- 
curacy what the chances were for the 
applicant to make a success as a law- 
yer. All the rest would be but a mat- 
ter of industry and opportunity. 

The County Board would not of ne- 
cessity have to propound a single ques- 
tion, and if I were one of them, I very 
much doubt if I would make any in- 
quiry of the individual directly, except 
in a case of doubt, when I would scru- 
tinize the person carefully, and I might 
then do as did Mr. Atkinson’s Wes- 
tern judge play a game of poker with 
him to catch the cast of his mind. 

There is also another error, which 
this mistake is leading us into. It is 
the habit of considering the law as 
simply a rule of action. There is no 
getting away from the fact that no per- 
son will stand in the first rank of law- 
yers, unless he considers the law as did 
Moses—a sacred thing; a thing with a 
certain Life in it—commanding all men 
to obedience. This is the real founda- 
tion of the Common Law. The mat- 
ter of proof is another question. An 
examination into the lives and labors 
of all great lawyers, both ancient and 
modern, Pagan as well as Christian, 
will convince one that without this 
foundation no great building of this 
character can be erected. And, too, 
this explains why no mere case-law- 
yer ever climbs to the top-most round 
in the profession. 

This mere poll-parrot business might 
do for the schoolman, but never for the 
man who, on instant, and without a 
moment's notice, must ever bring to 
bear the resources of a Napoleon at 
Austerlitz. 

Let the applicant first file the appli- 
cation with the approval of the Coun- 
ty Board, as heretofore suggested. then 
at the proper time let him appear be- 
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fore the State Board with two certifi- 
cates, to show that he has pursued his 
first resolve with vigilance; and then 
let him be examined simply to ascer- 
tain if he has applied himself to his se- 
lected vocation. 

This is certainly as far as courts can 
protect the public and 
not trespass upon the rights of the 
individual to get his living as best he 
can. 


safely go to 


S. M. R. 


Camden, N. J., Feb. 18, 1899. 


P. S.—It has been suggested that stu- 
dents at law should be required to serve 
as jurors. This is a good suggestion 
and would help fit them to become 
lawyers. 





NEW STATE LIBRARIAN. 





Mr. Harry Buchanan, of the Tren- 
ton State Gazette, has been elected 
State Librarian in place of Col. Mor- 
ris Hamilton. The vote taken by the 
Governor and other officials who make 
the appointment was rather unfortu- 
nately drawn on party lines, although 
there is no doubt that the chief reason 
for the displacement of Colonel Ham- 
ilton was not politics at all, but the de- 
sire to have a young and active man 
fill the place. We believe the Colonel 
has now as many friends among the 
opposite party to his own as_ within 
his party fold, and he will retire with 
the most cordial goodwill of all who 
know him, for he possesses a most 
kindly disposition and has always 
been found so accommodating that he 
will be greatly missed by many habi- 
tues of the library. It is stated that 
Mr. Buchanan has every qualification 
for the trust to be reposed in him. 

While on this subject we note that 
Stephen B. Griswold, law librarian of 
the New York State Library, at Al- 
bany, has just completed thirty years 
of continuous service. He is the only 
person in the State Capitol who has 
held office for so long a period. When 





he succeeded Alfred B. Street as Law 
Librarian in 1868 the Law Department 
contained less than 20,000 volumes, and 
the janitor was his only assistant. It 
now contains 60,000 volumes. 





BIG INCORPORATIONS. 





All previous records in New Jersey 
were broken on January 8, 1899, when 
there were filed in the Secretary of 
State’s office certificates of incorpora- 
tion of twenty new corporations, repre- 
senting a total capital stock of $35,- 
502,000. The state fees for the day 
amounted to $7,000. Had the same 
corporations been organized in New 
Yorkstate the fees would have amount- 
ed to nearly $50,000. By far the big- 
gest of the companies was the whiskey 
trust, whose corporate title is the Ken- 
tucky Distillers and Warehouse Com- 
pany. It is capitalized at $32,000,000, 
the amount subscribed by the incor- 
porators being $10,000. 





FIVE OIL PAINTINGS, 





The State Capitol has received five 
oil portraits of notable Jerseymen, 
whose names are closely connected 
with the American Revolution. Four. 
of the portraits are those of signers of 
the Declaration of Independence, and 
one is that of a signer of the Constitu- 
tion of the United States. 

The portrait of Rev. Dr. John With- 
erspoon, who was president of Prince- 
ton College, is a copy of one painted 
by Charles W. Peale and now owned 
by Francis Hopkinson, of Philadel- 
phia,, The portrait of Richard Stock- 
ton, whose descendants have been 
closely connected with the history of 
the state, is taken from one owned by 
Chancellor McGill. The portrait of 
Abraham Clark is taken from a paint- 
ing which hangs in Independence 
Hall, at Philadelphia, and that of John 
Hart is painted from a miniature in 
possession of H. Magee, of Philadel- 
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phia. These four men were signers 
of the Declaration of Independence. 

The Jersey representative who sign- 
ed the Constitution was Attorney-Gen- 
eral William Paterson, and the artist 
has copied his portrait from one hang- 
ing in the library of Princeton Univer- 
sity. 

The portraits were purchased by the 
State House Commission. They are 
the work of Henry Harrison, of Jersey 
City, who already has several portraits 
on the walls of the State House. one 
being that of the late Chief Justice 
Beasley. 





LETTER TOA LAW YER. 

Amember of the Bar, who subscribes 
to the Journal, has sent the following 
letter, which he received on the date 
indicated. It is printed precisely as 
written, with the exception of the omis- 

sion of proper names: 

feb 6th 
99 
Dear sir 
"PEE apes of m Told me 
That you Were Very good om divorse 
cases and i have ome of near six years. 
standing Which i am determind To get 
rid of. om the best grounds if you are 
a mind To take it. state yours Terms 
Far The Cash i 
mean To go right To business. 
“A 
“Yours W 


Lowest price. as, 1 





ATTORNEY-GENERAL GRIGGS. 


correspondent of 
papers in 


A Washington 
one of the Democratic 
New Jersey wrote 
cerning Attorney-General Griggs some 
things which, if true (and we have no 
reason to doubt it), will be gratifying 
to all his numerous personal friends. 
The correspondent says: 

“Since the President summoned 
Governor Griggs to succeed Attorney- 
General McKenna in his Cabinet, the 


recently con- 





Jerseymen has been a source of wonder 
to the leaders of all parties in Washing- 
ton. Only a few days ago a prominent 
Western senator informed your corres- 
pondent that the President had person- 
ally assured him that the skill, ability 
and knowledge of Attorney-General 
Griggs had saved him from ‘more mis- 
takes in the conduct of the war than all 
the other members of the Cabinet.’ 

“People wonder at the sagacity this 
Paterson lawyer has displayed. He 
came to Washington with absolutely 
no national reputation, a stranger in 
international politics and _ without 
fame, save in his own state. To-day he 
is conceded by all leading Republican 
statesmen to be the brains of the Cab- 
inet, and it is known that if the Presi- 
dent did not need him so much as a 
legal adviser, the State portfolio 
would have been tendered to him when 
Judge Day resigned. The President is 
known to have considered him before 
concluding to invite Ambassador John 
Hay to succeed Judge Day.” 





THE COURT FEES. 


The Trenton State Gazette says that 
notwithstanding the law in operation 
in the Chancery court for two years 
court for one 
filing 
with the clerks of these courts to make 


and in the Supreme 
year, requiring lawyers papers 
a deposit at the time of filing the pa- 
pers, to be charged against costs and 
fees, a large number of the 1,200 law- 
yers in the state who practice in these 
courts still complain 
regulation. Lawyers continue to send 
papers without deposits. Word is sent 
back immediately that the deposit 
must be forthcoming. While all the 
lawyers are treated alike in the matter, 
yet many write back kicking, as though 
it was a personal matter. The clerks 
have a printed form which they send 
to lawyers, which reads: 

“Under the act it will be necessary to 
request those having business with this 
office to advance a reasonable deposit 


because of the 
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against which all costs and fees may 
be charged, in order to insure prompt 
service. A statement of your account 
will be rendered at the close of each 
term of court.” 

Prior to 1896 nearly all the lawyers 
ran accounts. Chancery Clerk Mc- 
Dermott was the first to post a “black 
list’ containing names of delinquent 
lawyers, and in this he was followed 
by Supreme Court Clerk Lee. The 
lawyers who were delinquent in the 
days of old breathe easier now, for the 
former clerks took the lists away with 
them. Under the old order of things 
Messrs. McDermott and Lee kept all 
the fees, but under the new order the 
fees go to the state, and as there is no 
longer any “tick” given, there is no 
longer need for a black list. 

Mr. McDermott went out of office 
with less owing to him than any form- 
er clerk. It is said that the lawyers 
owed Henry S. Little $36,000 when his 
term expired, ‘and he never collected 
When Mr. Lee went 
out of office there was $15,000 due him, 
which he find§ slow work in collecting. 


a dollar of it. 





THE PORTRAIT. 


VICE CHANCELLOR PITNEY. 

Hon. Henry Cooper Pitney, of Mor- 
ristown, is descended from an English 
manufacturer of London Bridge, James 


Pitney, who came to America early in 
The original home 
of the family was at Pitney Parish and 
Pitney 
England. 
The Vice-Chancellor 
Mendham, this state, January 19, 1827, 


the last century. 


Hundred, in Somersetshire, 


was born at 
and was graduated from Princeton, 
June, 1848. He studied law with Theo- 
dore Little and Ira C. Whitehead, both 
of Morristown, and admitted 
attorney at the New Jer- 
sey Bar, July, 1851, and as counselor, 
November, 1854. He was prosecutor 
of the pleas in Morris county 1862-1867. 
During his long experience as a prac- 


was 
as an 





titioner, some thirty-five years, he had 
a large clientage, and was, probably, 
the most prominent and able advocate 
at the Morris Bar. On April 9, 1889, 
he was appointed Vice-Chancellor by 
Chancellor McGill, and he was re-ap- 
pointed to the office in 1896. 
Following our usual rule in refer- 
ence to the sketches of men living, 
whose portraits the Journal publishes, 
we do not add any further words of eus 
logy, merely remarking that Vice-Chan- 
cellor Pitneyisaman thoroughly known 
to the Bar as a hard-working consci- 
entious judge, of unusual force of char- 
acter, and as a citizen he has ever been 
keenly alive to all public matters. He 
has been a director since its organiza- 
tion of the Morristown Library, was 
for years director in the National Iron 
Bank, is president of the Morris Aque- 
duct Company, and a trustee in the 
First Presbyterian Church. He has 
three sons who are lawyers: Henry 
iy Mahlon, the 
well-known ex-Congressman and now 


Morristown; 


Senator from Morris county, and John 
O. H., of Newark. 





SUPREME COURT RULES. 


In December we published the new 
Rules adopted at the November term 
of the New Jersey Supreme court; but 
the clerk of the court has 
official 


since then 
sent out as an copy the fol- 
slightly differs 
from what we published before, is: re- 


lowing, which, as is 
published now: 

Judgment nisi may be entered in this 
court without formal motion therefor, 
in any cause tried at the circuit, upon 
filing the circuit record and _ postea 
within the first ten days of ‘tthe term 
next after the trial. 

In entitling causes the 
rules shall be observed: 

1. The name of the state shall not 
be used merely because of the nature of 
the writ or proceeding; but, instead, 


following 
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the name of the party in interest shall 
be used. 

2. In notices of trial or argument, 
in printed cases, points and briefs and 
in opinions filed and _ reported, the 
party instituting the original suit or 
proceeding shall be named first, al- 
though the other party may be _ the 
mover of the particular trial or argu- 
ment noticed, or may be plaintiff in 
error. On writs of error the character 
in which the parties appear shall be 
stated after their names respectively. 





STATE NOTES, 


A dinner was given in honor of Gov- 
ernor Voorhees at the University Club, 
New York, by the class of ’76 of Rut- 
gers College, of which he was a mem- 
ber. Among the guests were President 
Scott, of Rutgers College, and Charles 
A. Reed, president of the New Jersey 
Senate. 

The Governor has nominated Mr. 
Chandler W. Riker, of Newark, for 
Prosecutor of the Pleas of Essex coun- 
ty. The Newark Advertiser says: 
“While he occupied the position of 
city counsel, Chandler W. Riker dis- 
played an ability as a lawyer and an 
energy and industry in the conduct of 
his office that placed him on a high 
plane in the estimation of the members 
of the Bar.” Mr. Riker was admitted 
to the Bar in 1878, and five years ago 
was nominated by Governor Werts as 
a Circuit court judge, but the Senate 
did not take up the nomination and 
confirm it. 

Justice Lippincott released from bail 
Joseph M. Noonan, ex-Assistant Pros- 
ecutor and ex-Assemblyman Alexander 


| 
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Simpson, of Hudson county, indicted 
over a year ago for conspiring to inter- 
fere with justice by accepting a bribe 
to release a prisoner. 





LITSLE INCIDENTS. 


Mr. Justice Lawrence of England is 
an ardent golfer. He tells how he had 
recently a case before him in which he 
felt it necessary to ask one of the wit- 
nesses, a boy, the usual question,wheth- 
er he was acquainted with the nature 
of an oath. The ingenuous youth 
calmly replied: “Of course I am. 
Ain't I your caddie?” 

Some time ago, in the court of a 
celebrated Scotch borough, a man was 
charged with the theft of a pig. The 
worthy bailie, in sentencing the pris- 
oner, remarked that pig stealing in the 
burgh had lately been too rife, and fin- 
ished his peroration thus: ‘And unless 
I make an example of you, it’s very 
certain that none of us will be safe.” 





BOOK NOTICE. 
MANUALOF THELEGISLATURE 
of New Jersey, 123d Session, 1899. 
By T. F. Fitzgerald, Trenton, N. J. 


The foregoing Legislative Man- 
ual has become _ indispensable to 
all those who have an active interest in 
New Jersey state institutions and of- 
ficials. This volume contains four hun- 
dred and sixty pages, is compact in 
form, and we do not know how it 
could be improved upon. The copy 
received has been sent to this office 
with compliments of Hon. Charles A. 
Reed, President of the Senate. 
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